


\12\102

2018 Australasian Bus Conference

The 2018 Australasian Bus Conference is to be held on 8, 9 & 10 October at the Pullman Cairns International Hotel, Cairns. The 
Conference is a joint conference between BIC and its New Zealand counterpart BusNZ.

On Tuesday 9 October industrial relations issues will be at the forefront of the morning sessions. The IR sessions include the 
following topics:

• The IR Consensus – Is it breaking down
• Innovative Workplace Practices
• The industrial and social impacts of autonomous vehicles
• Integrating electric autonomous vehicles into existing public transport systems
• Autonomous Vehicles Equal Surplus Humans

Bookings for this years Conference have reached record levels with our New Zealand colleges participating!

At time of production of this month’s Everybody Out over 700 persons had registered for the Conference with over 530 delegates 
being an equal mix of bus operators and suppliers.

This is an amazing result for Michael Apps and his Canberra team.



4

Industry News

• Skene's Case (Casual Employment)
• Industry responses to Skene's Case
• 10 tips for making an Amendment
• Fair Work Amendment (Family and Domestic Violence Leave) Bill 2018
• Four Yearly Review
• Australian Chamber of Commerce and Industry
• Senate Select Committee – The Future of Work

Skene's Case (Casual Employment)

This case (Skene v Workpac Pty Ltd [2018] FCAFC 131) has now changed the way our industry, in fact all industries, 
employs casuals or any employee, who works regular and consistent hours whether less than 38 or more than 38 hours in 
a week.

Casual Employment
Prior to the handing down of the decision in Skene’s case it was acceptable to have an Award or Enterprise Agreement 
define a casual employee as one who works and is paid by the hour. The contract of employment only extended to each 
engagement.

A casual loading then was applied to that casual employee and the casual loading was a payment in lieu of any other 
entitlement, such as paid personal leave, paid annual leave, paid notice in lieu on termination or paid redundancy.
The National Employment Standards in fact specifically excluded casual employees from those paid benefits although 
some benefits were made available under the NES to long term casual employees such as paid long service leave, unpaid 
parental leave and superannuation (if they earn enough each month).

The National Employment Standards
Casual employment is not defined by the Fair Work Act although Long Term Casual for the purposes of the receipt of some 
benefits under the NES (flexible working arrangements) is defined as a person employed on a regular and systematic basis 
for a sequence of employment during a period of at least 12 months. The NES at section 65 (2) (b) also refers to a casual 
as an employee who has a reasonable expectation of continuing employment by the employer on a regular basis.

Continues over
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The Decision
In Skene’s case, which was not appealed to the High Court by Workpac, three Federal Court Judges held
• The Workpac EA provided no evidence Skene ‘engaged’ as a casual
• Under section 86 of the Fair Work Act, which excludes casuals from the NES, the essence of casualness was the

absence of a firm advance commitment as to the duration of the employee’s employment or the days (or hours) the
employee will work i.e. an expectation of continued work.

• A job can still be casual even if work ends up being regular.
• Rejected concerns about double-dipping i.e. receiving a loading and leave entitlements.
• In circumstances payment of loading could be considered to offset the payments consequential upon leave

entitlements.

The Impact
Employer groups immediately reacted to the Decision by raising the prospect of class actions against employers from 
employees seeking leave entitlements back paid to seven years which is the statutory limitation period for such claims. Some 
Trade Unions have written to their members advising of the decision and recommending that they make a claim for leave 
entitlements.

In the bus industry the school bus drivers are all primarily employed as casual employees up to 20 hours or more a week and 
for only 40 weeks a year. Would these casual employees be caught up by the decision in Skene’s case, especially when very 
few of these types of employees would actually want to lose their casual loading?

If leave entitlements are required to be paid and leave entitlements to be provided how does the public transport industry 
provide work over 52 weeks a year and how does an employee reduce current entitlements without facing the risk of an 
Adverse Action claim based upon the employee exercising their right as deemed in Skene’s case. (Note that a recent casual 
conversion clause included into all modern awards has a clause which prevents a casual employee from converting to part time 
employment).

There has been a call to Government from both Employer Groups and Trade Unions to legislate a definition of ‘casual 
employment’. No doubt the motives of each groups would be different, but the call has been to at least remove the double 
dipping component i.e. setting off against any entitlements to paid loadings. The NSW Business Chamber, supported by 
Australian Business Lawyers has flagged with the President of the FWC, Justice Iain Ross that they will make an application to 
the Commission for the creation of a fourth type of employment being a ‘perma flexi’ who would be a long term casual working 
regular hours, less than 38, and who would receive all leave entitlements (pro rata) along with a 10% loading which they have 
calculated as the difference between the entitlements and the current 25% casual loading.

APTIA’S Industrial Working Group has already started its consideration of Skene’s case and its impacts upon our industry. It is 
important to monitor closely how the national debate around the decision in Skene’s case plays out through membership of 
ACCI’s Workplace Policy Committee and through dialogue with APTIA’s members who will be meeting in Cairns at the National 
Conference to discuss further initiatives.

BIC’s Industrial Working Group will meet shortly to consider an industry position to Skene’s case.
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Industry responses to Skene's case

Employers say their bid in the wake of the Workpac ruling to insert a new "perma-flexi" category into awards will stop workers on 
regular rosters from "double-dipping", while the CFMMEU has written to mining companies and labour suppliers urging them to 
change their "casual" employment arrangements. Under variations to be sought by Australian Business Industrial and the NSW 
Business Chamber as part of the four-yearly review of modern awards, they say a perma-flexi category will allow them to roster 
workers as needed, without being required to pay overtime.

Perma-flexi workers in turn would secure entitlements to paid annual and personal leave, redundancy pay and notice of 
termination, while attracting a 10% flexible loading payment instead of the 25% loading payable to casuals. Lawyers acting for 
ABI and the NSW Business Chamber wrote to FWC President Ian Ross yesterday, flagging that they will seek to insert a perma-
flexi category in the awards of industries that employ large numbers of casuals on regular rosters over extended periods of time.
This includes the retail, security services, aged care, call centre and the social, community and disability services industries, 
where they say many workers have been "engaged under a type of employment" that is no longer contemplated under applicable 
awards after the WorkPac Pty Ltd v Skene ruling.

Australian Business Lawyers says a perma-flexi category would address the "significantly adverse consequences" of the full 
Federal Court finding in Workpac that a casual FIFO mine driver's regular predictable working arrangement meant he was an 
employee entitled to leave entitlements’  Because of Workpac, ABL says many workers in the relevant industries who have been 
described as casual and paid casual loading "may in fact not be casuals and may be entitled to some of the conditions of 
employment applicable to permanent employees", such as annual leave and redundancy pay.

As a result, it is "patently clear" that the modern awards applicable in these industries "could not, in any sense, be providing a 
fair and relevant safety net for employees or employers - a matter which uncontroversially forms the cornerstone for the modern 
award system (see s134 of the FW Act)". ABL says the proposed variations "are not unprecedented" as they reflect arrangements 
for daily hire employees under the Meat Industry Award and provisions in the Cleaning Services Award that use loadings to enable 
part-time employees to work some additional hours without overtime pay.

NSW Business Chamber chief executive Stephen Cartwright says his organisation has launched the case "to make sure that 
employers and employees can move forward without double dipping of employment benefits". He said businesses had been 
"stunned and understandably frustrated" by the Workpac decision as "under the current Fair Work laws, many casual employees 
have become something else". "The current system of modern awards has been upended and we must get this fixed as soon as 
possible."

Cartwright said the chamber expected "full support for our application from the ACTU and unions that are party to these awards 
because the union movement has been campaigning publicly for some years now for casual employees to be given more security 
of employment". Griffith University Professor of Employment Relations David Peetz suggested that, perhaps, "the question that 
should be asked is not whether an additional category of precarious employment should be created but whether the fiction of 
casual employment, almost unique to Australia, should be abolished". "There is no 'casual' employment category in most of the 
rest of the developed world that allows employers to exclude employees from rights to annual and sick leave," he told Workplace 
Express today. "If there is to be a continuation of casual employment in Australia, then it seems more appropriate that it should 
be restricted to those whose employment is genuinely casual, that is it is intermittent and unpredictable.
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"That is essentially what the court [in Workpac] said the national employment standards meant. "If that's the case, it's not 
really a matter of creating a new category of precarious employment, but of making sure that the characteristics of the existing 
categories in awards are appropriate, and that people are hired in an appropriate way," Peetz said.

The ACTU today hit out at the application, saying the "'permanent casual' proposal could destroy permanent work", by 
removing the rights of millions of working people and lead to the rapid casualisation of the workforce. People working under 
the category would "have their casual loading cut from 25 percent to 10 percent, would not have guaranteed hours and could 
not predict their income or hours from week to week", the ACTU said.

It said the category would also "worsen the insecure work crisis currently affecting Australia, as big business moves more and 
more people onto 'permanent casual' contracts with no control over their working hours". ACTU secretary Sally McManus said 
employers should "accept the [Workpac] decision and accept workers are also people with bills to pay and families to support".
"Our workplace laws are out of balance and Australia has an insecure work crisis," McManus said.

"The courts have determined that if you work regular hours for years you are not a casual," she continued. "This is just 
common sense."

McManus said some employers had "been getting away with robbing workers of their rights and security by claiming workers 
are 'casual' when they are not for far too long".

"We call on [IR Minister] Kelly O'Dwyer to condemn this attempt to spread permanent casual work across Australian 
workplaces and to rule out any changes to the law." The CFMMEU's mining and energy division has written to more than 50 
employers and labour providers in the coal mining sector across NSW and Queensland, urging them to limit the risk flowing 
from the Workpac v Skene casuals’ decision by changing their employment arrangements.

In the letters, sent late last week, the union is telling employers they could be complicit in any continuing breaches of the Fair 
Work Act if they are using labour hire employees engaged as casuals. In similar missives to labour hire companies, it warns 
that in the wake of the Workpac ruling, the vast majority of employees engaged as casuals "are in reality permanent 
employees who are entitled to the normal incidents of permanent employment" under the NES.

In his letter to Workpac, divisional general president Tony Maher says the casual employment clause in its coal industry 
agreement is "identical" to that examined by the full Federal Court. It asks the labour supplier to outline the measures it is 
taking to address the issues raised in the full court ruling. The union warns both the employers and labour providers that it is 
investigating legal remedies for affected employees, while it also offers to meet with them to discuss the issues it has raised.
Maher told in a statement that "the rapid casualisation of the industry had been driven by mine operators, with labour hire 
companies competing to meet their demands in order to win contracts".

“Labour hire companies are the direct employers of casuals on mine sites. "But our understanding is that mine operators 
commonly specify the terms under which labour hire workers are employed. “Mine operators are on notice that if they 
encourage work practices on their sites that breach the law, they will be held accountable."
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10 Tips for making an Agreement

The Fair Work Commission has recently published 10 steps to making an agreement. I have set out
below what the FWC considers as important tips.

i) Comply with the statutory timeframes for agreement making. TIP: The Date Calculator found on the FWC website can 
 help.
ii) Provide your employees with a compliant Notice of Employer Representational Rights (NERR). TIP: The FWC NERR 
 generator can help issue this in the correct form.
iii) Provide as much information as possible when you complete the application form and statutory declaration including:
 • when and how the NERR was provided to employees 
 • how the effect of the agreement was explained to employees 
 • when and how you informed employees of the time and place of the vote, when the vote took place, as well 
  as the method of voting 
 • the details of any terms that are more or less beneficial than the relevant award(s) that would apply to the 
 employees. TIP: Attach any relevant documents about these matters to your application, including copies of the 
 NERR, emails to employees about the voting process and copies of any material provided to employees to explain the 
 terms of the agreement and the effect of those terms.
iv) Submit forms that have been correctly signed and dated. TIP: The agreement, including the signature page, will be 
 published on the Fair Work Commission website. People signing the forms may prefer to use their business address 
 rather than their home address for privacy reasons.
v) The nominal expiry date of the agreement must be no more than 4 years from when the agreement is approved by 
 the Fair Work Commission (not from the date it commences).
vi) If the agreement relies on provisions from an award, make it clear that the agreement incorporates either those 
 provisions or the entire award (rather than ‘is to be read in conjunction with the award’).
vii) If the agreement covers shiftworkers, make sure that shiftworkers are explicitly defined as ‘shiftworkers for the 
 purposes of the NES’. 
viii) Make sure the dispute resolution provision allows the Fair Work Commission (or another independent person) to settle 
 disputes and allows for the representation of employees if there is a dispute.
ix) Redundancy and notice of termination entitlements must provide at least the same entitlements as the National 
 Employment Standards (NES). Apprentices must not be excluded from notice of termination provisions.
x) Any definition of public holidays must include ‘holidays declared or prescribed by or under a law of a State or 
 Territory’.
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Fair Work Amendment (Family and Domestic Violence Leave) Bill 2018 

The Fair Work Amendment (Family and Domestic Violence Leave) Bill 2018 (the Bill) would amend the Fair Work Act 2009 (the 
Act) to insert a new entitlement in the National Employment Standards (NES) to five days of unpaid family and domestic violence 
leave. A new entitlement to unpaid family and domestic violence leave in the NES would also ensure, as far as possible, 
consistency in entitlements for employees in the national system. From 1 August 2018, because of the 26 March 2018 decision 
the Fair Work Commission (the Commission) made as part of the 4 Yearly Review of Modern Awards, a new clause providing five 
days of unpaid family and domestic violence leave took effect in 123 modern industry and occupation awards. The new clauses 
inserted by the Commission only affect employees whose terms and conditions are set by those awards. Many Australian 
employers have also already implemented policies and entitlements to provide such support to their employees. However, there 
are still millions of Australian employees in the national system who do not have access to family and domestic violence leave. 
The entitlement in the Bill to unpaid family and domestic violence leave is consistent with the new modern award entitlement 
that the Commission inserted into all modern industry and occupation awards. After broad consultation, the Commission 
finalised the wording of the Model Clause to be inserted into the modern awards on 6 July 2018.

In line with the Commission’s Model Clause, the entitlement in the Bill would:
• provide five days of unpaid family and domestic violence leave in a 12-month period;
• apply to all types of employees, including casual employees; 
• be available in full at the commencement of each 12-month period, rather than accruing through the year; 
• not accumulate from year to year; and 
• be available in full to part-time and casual employees, rather than pro-rated. 

Note that the ALP has flagged that it will legislate or seek amendments which would mandate 10 days paid domestic and family 
violence leave.

Four Yearly Review

Finally, there is light at the end of the tunnel. The review is slowly coming to an end and the Award variations are slowly being 
completed. These changes include:
(i) Family and Domestic violence leave – which provided 5 days leave to all employees who are experiencing family 
 and domestic violence was included into all Awards, including the Passenger Vehicle Transportation Award from 1 
 August 2018.
(ii) Casual conversion – was included into all modern awards from 1 October 2018 and provides an opportunity for casual 
 employees to seek permanent or part time employment unless excluded on reasonable business grounds.  
(iii) Family friendly arrangements – will be provided to carers and those returning from parental leave with the 
 responsibilities for young children to approach an employer for lesser hours of work only to be rejected upon  
 consultation and reasonable business grounds. The clause is finalised and awaiting details of commencement dates.
(iv) Payment of wages – a clause will be inserted into most awards, excluding the PVTA, to require termination payment to 
 employees no later than 7 days after termination.
(v) Plain language re-drafting – various clauses of the modern awards have been updated supposedly to make them easier 
 to understand. These clauses include: individual flexibility arrangements, consultation after major workplace change, 
 consultation about changes to rosters and hours of work, dispute resolution, termination of employment and reasonable 
 overtime. No date has been given for the commencement of these new clauses however draft clauses have been issued.
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Australian Chamber of Commerce and Industry 

Chief Executive Officer of ACCI, James Pearson has recently thanked all of the Australian Chamber and Business Leaders 
Council members who joined him for our annual Business Leaders’ Summit in Parliament House in Canberra, in partnership 
with Google on 26 and 27 September 2018.

Politicians came out in droves to meet ACCI’s members. New ministers, shadows, cross-benchers, regulators and influencers 
discussed policy and advocacy with the delegates. Pearson expressed his pride in ACCI’s ability to advocate passionately for 
business and engage in respectful and useful debate even with those who see things differently to ACCI.

Economist Chris Richardson warned the delegates of a decline in policy leadership from governments, increased political 
volatility and a more divided society. Pearson expressed his view that the presence of the delegates at which APTIA was 
represented was a powerful demonstration of the breadth and depth of Australian business. 

Pearson expressed his view that the presence of the delegates at which APTIA was represented was a powerful 
demonstration of the breadth and depth of Australian business. He stated: “Your readiness to come to Canberra to speak 
up for employers and wealth creators should give us confidence in our ability to understand, and be heard in, the 
uncertain world of contemporary politics.”

https://home.kpmg.com/content/dam/kpmg/au/pdf/2016/gender-pay-gap-economics-full-report.pdf
https://home.kpmg.com/content/dam/kpmg/au/pdf/2016/gender-pay-gap-economics-executive-companion.pdf
https://home.kpmg.com/content/dam/kpmg/au/pdf/2016/gender-pay-gap-economics-executive-companion.pdf
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Wage growth lags behind increasing cost of living

On 19 October 2017 the Federal Senate established the Select Committee on the Future of Work and Workers to inquire and 
report on the impact of technological and other change on the future of work and workers in Australia, with particular 
reference to:

a. the future earnings, job security, employment status and working patterns of Australians;
b. the different impact of that change on Australians, particularly on regional Australians, depending on their 
 demographic and geographic characteristics;
c. the wider effects of that change on inequality, the economy, government and society;
d. the adequacy of Australia’s laws, including industrial relations laws and regulations, policies and institutions to 
 prepare Australians for that change;
e. international efforts to address that change; and
f. any related matters.

On 19 September 2018 the Senate handed down its report. I have outlined some of the recommendations below and given 
that this Senate committee was dominated by Greens and ALP members its recommendations may form part of the ALP’s 
policy platform for the next election, especially on matters such as:
(i) Defining ‘casual employment’
(ii) Increased powers for trade unions
(iii) Cracking down on sham contracting and the gig economy 
(iv) Labour hire licensing
(v) Portable long service leave

Note the following recommendations:
Recommendation 6 4.125 The committee recommends that Australia’s workplace legislation be amended, to strengthen the 
protections available to workers and their unions, to ensure that all Australians share the economic gains arising from 
technological and other change. Further, Australia’s future workplace laws and legislators will need to more rapidly adapt to 
and anticipate the evolving nature of work and employment relationships, so as to ensure that workers, however classified, 
are afforded fundamental workplace rights and entitlements. 

Recommendation 7 4.126 The committee recommends that the Australian Government review the definition of "casual" work 
in light of the large numbers of Australians who are currently in non-standard employment. 119 

Recommendation 8 4.127 The committee recommends that the Australian Government ensure legislated workplace health 
and safety and improved superannuation rights for workers who are not classified as employees and/or perform non-standard 
work. 

Recommendation 9 4.128 The committee recommends legislative amendments to crack down on sham contracting and 
employment arrangements which classify workers who are in fact dependent as independent contractors, in order to avoid 
employment obligations. 

Recommendation 10 4.129 The committee recommends that the Australian Government make legislative amendments that 
broaden the definition of employee to capture gig workers and ensure that they have full access to protection under 
Australia's industrial relations system. 
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Recommendation 11 4.130 The committee recommends that the Australian Government take steps to introduce a national 
labour hire licensing scheme along the lines outlined by the committee above. This scheme should include the following 
features:  a 'fit and proper' test for owners/directors of labour hire companies and their authorised representatives; a 
transparent fee structure; and  significant penalties for host employers using unlicensed or unregistered labour hire firms.

Recommendation 12 4.131 The committee recommends that legislation be introduced requiring labour hire workers to have 
access to and be paid at least the same wages and conditions as the directly engaged employees working alongside them. 
Recommendation 13 4.132 The committee recommends that the Australian Government legislate to extend workers' and 
trade unions' rights to collectively negotiate the terms and conditions of employment. 

Recommendation 14 4.133 The committee recommends that the Australian Government conduct research into the direction 
and further development of digital platform work, to ensure that proposed changes emanating from this report have the 
intended impact, in protecting workers. 93 Recommendation 15 4.134 The committee recommends that the Australian 
Government consider and implement measures aimed at reducing the exploitation of interns. 

Recommendation 16 4.135 The committee recommends that Australian Government policy support and facilitate both 
existing and new measures allowing greater flexibility to workers to manage family, caring and other responsibilities, 
creating greater opportunity for family, education and community engagement. 

Recommendation 17 4.136 The committee recommends that further consideration be given to implementing portable leave 
schemes—which allow individuals to accrue leave entitlements across their working lifetime and transfer them to new 
positions—across a range of industries, recognising the increasingly flexible working patterns of modern Australians.

https://www.fwc.gov.au/documents/decisionssigned/html/2016fwc8211.htm
https://www.fwc.gov.au/documents/decisionssigned/html/2016fwc8211.htm
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Important Decisions

•  Reasonable to deny day off in peak times
• Costs Awarded Against an Individual for a Baseless and Groundless Case
• Dishonesty a Basis for Termination
• Consultation 

Reasonable to deny day off in peak times

Australian Workers' Union, The v Manildra Stockfeeds Manufacturing Pty Ltd & NSW Sugar Milling Co Op Ltd t/a 
Sunshine Sugar [2018] FWC 4833 (17 August 2018)
The FWC has recommended that an employer release an AWU delegate an hour early to catch a flight to the union's annual 
women's conference, finding it not unreasonable under the terms of its agreement to refuse her a full day off during sugarcane 
crushing season. The AWU notified a dispute after Manildra Stockfeeds Manufacturing Pty Ltd & NSW Sugar Milling Co Op Ltd 
(trading as Sunshine Sugar) refused its delegate's request for release from a 12-hour shift on Sunday October 21, to attend the 
conference in Sydney the next day. As a compromise, the delegate at Sunshine Sugar's Condong site in far northern NSW asked 
that she be allowed to leave at 1pm rather than the usual 7pm on that day, so she could make it to Sydney on time.
Sunshine Sugar refused as it coincided with sugarcane crushing season, which from June to December places a "substantial 
requirement" on it to minimise leave.

The employer said employees are required to work 12-hour shifts at this time, with overtime used to cover absences, adding that 
it would cost six times the amount for non-crushing season leave due to penalty rates payable both to the delegate and her 
replacement. Sunshine Sugar further argued that it traditionally only granted union leave during the down season, and that it was 
unnecessary as she could fly out after work on Sunday night or early the next morning and still make it on time.
The AWU, however, claimed the employer's refusal breached a clause (at 35.3) in the Sunshine Sugar Enterprise Agreement 
2017, which says it "encourages nominated employee representatives to attend official courses". This "support extends to 
providing representatives with time off to attend such courses for up to a total of six (6) days per year per site without loss of 
expected earnings", the clause reads, specifying that a "request for attendance" should be in writing".

Deputy President Sams this month said it was "immediately apparent" from the clause that the "release of a delegate to attend 
union training, arises from a request". "In other words, the [employer] may, presumably for a good reason, including operational 
requirements, refuse to accede to a request." The deputy president said the clause "is not expressed in mandatory terms, at 
least in this respect" and "does not oblige the company to release any employee upon request, irrespective of the cost, seasonal 
considerations or other operational requirements". He also noted the "disproportionate cost to the company, if the leave was 
granted", its "operational requirements" during crushing season and the fact that the delegate had "already utilised 50% of the 
full year's delegate training leave" available to employees at the site.

Deputy President Sams recommended that Sunshine Sugar permit the delegate to finish her 12-hour Sunday shift "one hour 
before its usual conclusion at 7pm, without loss of pay … in order for her to have sufficient time to connect with the 8.05pm 
flight [from Coolangatta] to Sydney". If she was still unable to connect with the flight, this "may mean she will arrive late for the 
conference", he said. However, the deputy president said this "must be accepted as reasonable in all the circumstances".
While Sunshine Sugar "should not unreasonably withhold its consent to release an employee representative for union leave", 
Deputy President Sams held that "in this instance, its refusal to agree to a release of [the delegate] for the full shift on Sunday 21 
October 2018 was not unreasonable".
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Costs Awarded Against an Individual for a Baseless and Groundless Case

Somerville v AFS Security 24/7 Pty Ltd & Ors (No.2) [2018] FCCA 2234 (17 August 2018)
The Federal Circuit Court has slugged an unrepresented litigant with an order to pay $12,500 of his former employer's legal 
costs, finding that although he did not run the case vexatiously, mere allegations unsupported by evidence rendered it "baseless 
and groundless".The fire services technician claimed AFS Security 24/7 Pty Ltd (trading as Armidale Fire & Safety) took adverse 
action against him in breach of s340 of the Fair Work Act by "unilaterally" dismissing him the day after he alleged he was 
underpaid $4360 between February and August 2016.

The technician further alleged that AFS told him the reason for his dismissal was a "restructure” but claimed it could not have 
been a genuine redundancy as AFS went on to hire a casual labourer to perform his duties and did not consult with employees 
about any organisational change. Seeking compensation of $19,863, including the $4363 in alleged underpayments and 
$15,500 in lost income as a result of the dismissal, the technician also sought penalties against AFS. However, Federal Circuit 
Court Judge Nick Nicholls in May found AFS decided to dismiss the technician solely because it was undergoing a restructure 
prompted by financial concerns.

Dismissing his application, Judge Nicholls also noted that when the technician told the company it had wrongly calculated some 
payments for "travel time", AFS agreed and paid him for the additional hours. In awarding costs of $12,490 to AFS this month, 
Judge Nicholls accepted that the technician initiated his case because "he believed that it was the appropriate course” but 
slammed him for lodging his claim without supporting evidence. The judge said the technician did not initiate the case 
vexatiously, but he was "satisfied however, that the proceedings were instituted 'without reasonable cause'".

Noting the technician was not a lawyer nor legally represented, Judge Nicholls said "even a layperson" would understand "the 
difference between speculation, and evidence on which to base that speculation, such that it becomes reasonable" to run a 
case. "A belief, even if genuine, in the righteousness of the cause, is not sufficient, of itself, to argue that the institution of the 
proceedings was reasonable," Judge Nicholls said.

While "at its highest", the technician believed he was dismissed for making a complaint, Judge Nicholls said there was 
"nothing in his pleading (and affidavit) as at the time of instituting the proceedings, to reasonably indicate that that was the 
case". "What made [the technician's] institution of the proceedings as being 'without reasonable cause' was the lack of 
'grounds' in the application.

"That is, mere allegations and supposition unsupported by evidence, render the application as being baseless and groundless."
AFS had sought costs of $15,070, including $12,490 in professional fees and $2580 in other "disbursements" including the 
loss of wages, travel expenses, meal expenses and accommodation costs of the company's solicitor, director and business 
manager. But Judge Nicholls ordered the technician to pay the costs of the professional fees only as AFS had "not made any 
attempt to explain how these 'disbursements' constitute party/party costs".
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Garth Duggan v Metropolitan Fire and Emergency Services Board T/A Metropolitan Fire and Emergency Services 
Board (MFB) [2018] FWC 4945 (23 August 2018)
Upholding the dismissal of a firefighter barred from providing health services following sexual assault allegations, the FWC 
has rejected reasons notified by his employer but found his dishonesty constituted a valid reason outweighing procedural 
shortcomings. Deputy President Ian Masson has found the failure of the Metropolitan Fire and Emergency Services Board to 
notify a valid reason for dismissing the probationary firefighter, or give him a chance to respond to it, is "not sufficient to 
displace the weight" of a valid reason that nonetheless existed.

In May 2016 MFB directed the firefighter during his three-month probationary period to respond to its preliminary view that it 
was inappropriate to continue his employment based on March findings by the NSW Civil and Administrative Tribunal related 
to his previous career as an osteopath. NCAT banned him from providing any "health services" and cancelled his registration 
as an osteopath following complaints of indecent and sexual assault involving three female patients in late 2009 and 2010.
NCAT also reprimanded him "in the strongest terms under s149(1)(a) of the National Law for his failure to adhere to the basic 
elements of informed patient consent", finding he posed a "substantial risk to the health of the public".

MFB said its preliminary view was that "you do not meet the standard of personal integrity that is an inherent requirement of 
an MFB firefighter" and "your continued employment … poses a risk to the health and safety of MFB employees and 
members of the public, and potentially to your own safety".In its dismissal letter, MFB also stated that the NCAT decision 
meant he was prohibited from providing emergency medical assistance, a "core function" of the role. Although MFB only 
learnt of the NCAT proceedings when a group of fellow recruits alerted it, the firefighter maintained that he did not try to 
mislead his employer and had disclosed other charges when asked.

The firefighter, who due to a dispute notification delaying his dismissal was able to challenge it in the FWC, also said he 
obtained legal advice that the NCAT proceedings were not relevant to his application to work for MFB. Deputy President 
Masson this month said he was not satisfied the NCAT findings were "of relevance to the performance of his duties as a 
firefighter", adding that a private osteopath consultation was "not directly analogous to the performance of EMR by a 
firefighter". Nor were MFB's claims sustained that his prior professional misconduct meant the firefighter failed to meet the 
standards of trust and confidence required of a firefighter, he said.

Deputy President Masson was also "not persuaded" that MFB's "suspicions or fears" about the effect his employment might 
have on female recruiting efforts were valid reasons for dismissal. "Consequently, the NCAT decision … and the findings 
made by NCAT do not in themselves provide a basis for the termination of the [firefighter's] employment in my view," he said.
"It follows from the above that I do not accept that the [MFB's] grounds for dismissing the [firefighter], that being he was a 
not a fit and proper person based on the NCAT findings, found a valid reason for his dismissal."

The deputy president also observed the firefighter had disclosed his arrest and criminal charges but "for reasons that are 
unclear", MFB failed to follow it up. "There was no obligation on the part of the [firefighter] to do other than answer honestly 
in response to questions asked in relation to his previous police difficulties," Deputy President Masson said.

"Clearly there were failures on the part of the [MFB] in carrying out necessary due diligence which reflects poorly on its 
systems."But while he was not satisfied the firefighter's lack of candour during his interview "constitutes dishonesty as 
contended by [MFB]", the deputy president was satisfied that he engaged in "dishonest conduct during the recruitment, 
employment and investigation process".
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Important Dates

7 October 2018  APTIA AGM

8-10 October 2018 Australasian Bus Confernece

Ian MacDonald
National Industrial Relations Manager 
Australian Public Transport Industrial Association

Phone +61 2 9907 6372
Fax +61 2 9932 7125
Mobile  +61 427 206 326
Email  imacdonald@bic.asn.au
Address  PO Box 1047 Manly NSW 1655
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